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PER CURI AM 2
This court affirnmed Dudley Earl Mers's conviction and

sent ence. United States v. Mers, 108 Fed. Appx. 937 (5th Cr.

2004) . The Suprene Court vacated and renmanded for further

consideration in the light of United States v. Booker, 125 S. Ct.

738 (2005). Myers v. United States, 125 S.Ct. 2281 (2005). W

Judge Pickering was a nenber of the original panel but
retired fromthe Court on Decenber 8, 2004 and, therefore, did not
participate in this decision.

Pursuant to 5TH QR R 47.5, the Court has determn ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



requested and received supplenental letter briefs addressing the
i npact of Booker.

In his supplenental brief, Mers argues that his Sixth
Amendnent rights were violated because his sentence was enhanced
based on facts that he did not admt in his guilty plea. He
contends that, under Booker, he can be held accountable only for
the $5,000 I oss alleged in the count to which he pleaded guilty.

Al t hough Myers objected to the sentenci ng enhancenents before
the district court, he did not object on Sixth Anendnent grounds.
Accordingly, we review his contentions under the plain error

standard. United States v. Mares, 402 F.3d 511, 520 (5th GCr.),

cert. deni ed, S.Ct. ___, 200-5 W 816208 (U.S. Oct. 3, 2005).

In the light of Booker, the district court plainly erred by
cal cul ating Myers’s Cui del i nes sentence based on facts not admtted
by Myers in his guilty plea and by viewing the Cuidelines as
mandatory. |d. at 520-21. Myers, however, has failed to carry his
burden of establishing that his substantial rights were affected by
the error. He has not pointed to any evidence in the record or
statenents by the district court indicating that the court would
have inposed a |lesser sentence wunder advisory sentencing
guidelines. See id. at 521-22. The district court stated that it
had pl anned to i npose a sentence at the upper end of the guideline
range, but sentenced Myers at the | ow end based on t he Governnent’s
reconmmendati on pursuant to the plea agreenent. The court noted for
the record that it would have inposed the sane sentence even if

2



Myers were entitled to a further reduction of his base offense
| evel . Under these circunstances, there is no basis for believing
that the district court would have i nposed a | esser sentence had it
known that it had the discretion to do so.

For the foregoing reasons, we conclude that nothing in the
Suprene Court’s Booker decision requires us to change our prior
affirmance in this case. We therefore reinstate our judgnent

affirmng Myers’s conviction and sentence.

JUDGVENT REI NSTATED.



